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This document provides input from the ICANN Business Constituency (BC), from the perspective of

business users and registrants, as defined in our Charter:

1. promotes end-user confidence because it is a safe place to conduct business

2. is competitive in the supply of registry and registrar and related services

3. is technically stable, secure and reliable.

The BC appreciates the commitment of GAC, GNSO and ALAC participants to address the ICANN Board’s

interest in establishing a Framework on Closed Generic gTLDs for the next round of applications. The BC

was indirectly represented in this process through the CSG and understands the depth of discussions to

develop the Draft Framework.

The BC understands that the Facilitated Dialogue participants are sharing this Draft Framework with the

broader community to invite input on elements for which the community seeks additional clarification.

Early in this process, the BC shared a firm and specific position we developed on Closed Generics during

the 2012 gTLD expansion1:

The BC would be concerned about consumer deception and competitor exclusion if a single

competitor in an industry manages a closed TLD where the TLD string is closely identified with the

industry.

For example, say a travel company or a hotel chain runs .HOTELS as a closed TLD -- not allowing

competitors to register second level names, while also controlling content on domains such as

search.hotels, eco.hotels, family.hotels, best.hotels, cheap.hotels, luxury.hotels, etc. It’s easy to see

how the TLD owner could bias content and search results on those consumer information sites,

without consumers being fully aware.

While the BC appreciates that the concern above has been partially adopted by Facilitated Dialogue

participants, we believe there is need for clarification, as explained in our comments below.

1 Mar-2013 BC comment on Closed Generics, at
https://www.icannbc.org/assets/docs/positions-statements/bc-comment-on-closed-generic-tlds.pdf
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The Application Process

We agree that the applications must contain no abstract or generalized statements. The prospect of an

applicant being able to modify the intent of its closed generic gTLD due to vague criteria should not be

accepted. We are interested to know if this was part of the rationale for the Facilitated Dialogue team’s

decision on this matter.

The BC appreciates the expansion of understanding about eligibility to apply and operate a closed

generic gTLD, however, when talking about trade associations or a consortium of similar organizations, it

needs to be recognized that there may be multiple such organizations for a single industry or focus area,

and awarding the use of a generic name to one group may create consumer confusion and not meet the

public interest. How would such a situation be addressed during the application process?

We also ask if the Facilitated DIalogue group intends not to permit a single corporation to apply for a

closed generic gTLD? Our reading of the framework suggests that only representative organizations

could fulfill the application criteria.
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The Application

In keeping with the need for use of a generic name to be clear to consumers, the focus on Public

interest, which goes beyond commercial or individual interest of the applicant, is imperative.

The BC agrees that the granting of a closed generic gTLD must not exclude other parties that are

engaged in the same scope of function. However, the framing in the draft using the word ‘solely’ stands

in the way of accomplishing these goals. An applicant could easily satisfy this condition by simply

asserting that their planned exclusion of competitors was not their ‘sole’ purpose in closing the TLD to

registrations.

Moreover, even if the TLD is open to competitors to register names, the generic TLD operator can still

confuse users by its unregulated use of “reserved” second level names. For example, the generic TLD

operator can control content on domains such as search.TLD, info.TLD, eco.TLD, family.TLD, reviews.TLD,

best.TLD, etc. It’s easy to see how the TLD owner could bias content and search results on those

consumer information sites, without consumers being fully aware that the content was controlled by a

single competitor.

This concern is not addressed by requirements that competitors could not be prevented from registering

names. However, concerns about biased content are arguably beyond the scope of ICANN and are

rightly the concern of consumer protection authorities. Still, the application process should require a

closed generic applicant to disclose the policies they would follow in managing reserved second level

domains. And this disclosure would inform the public interest evaluations for the application.
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In 10.a, requiring the applicant to be representative of all or a significant part of the businesses in the

industry or group (or has their agreement) is a step toward ensuring nobody is excluded. However, in

cases where there are multiple industry groups, trade associations or consortia of similar organizations

as outlined above, it is possible for an applicant to omit engaging with those that may oppose the

applicant’s mission or scope. In so doing, the application does not meet the intent of this section. How

can this be addressed as part of the application process?
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In 10.b, it must be clear that the three criteria (competitive neutrality, non-discrimination, transparency)

are not isolated in evaluation. While each is distinct, an applicant could violate one but pass on others.

All three must be evaluated in each application.

This appears to be more suited to Public Comment and intervention than to the applicant. An applicant

could provide reasonable explanation to risks that do not reflect the ultimate impact of improper

delegation of a gTLD. The intervention needs to have equal footing.

The Evaluation Process

We seek clarification of what a suitably-qualified panel looks like. It will differ with every applicant in

every business or group. What is envisioned?

We note that the group is introducing a scoring system for 10.a which deals with representativeness.

Why has the group not introduced the same scoring system for 10.b to cover competitive neutrality,

non-discrimination, transparency – each of which should be scored with anti-competitive behavior

figuring prominently into the scoring?
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Contracting and Post-Delegation

24.a suggests that the agreement ‘can’ be supplemented by additional Specification to document terms,

conditions, commitments and obligations. The BC believes that commitments in a successful application

‘must’ be supplemented and adhered to throughout the operation of the gTLD.

We would also suggest requiring a prominent explanation on any closed generic websites, explaining

which entities are included in this space so that users are aware that the gTLD does not allow all players

in the relevant market. We firmly believe that this is a necessary transparency measure to avert potential

consumer confusion.

Concluding Comment and Question

This draft framework presents a very complicated process with multiple evaluation points that are highly

subjective, such as “public interest” tests. We believe the proposed process would likely prevent any

closed generics in subsequent rounds.

Question is, does the Facilitated DIalogue group intend for their process to prevent any closed generics?

If not, the Framework should be simplified to the point that a well-intentioned applicant has some hope

of running the gauntlet of evaluations and objections.

This comment was drafted by Tim Smith, Steve DelBianco, and Marie Pattullo.

It was approved in accord with our Charter.
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